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ATTENTION directed the column 
headed Congressional Record” another 
the various measures introduced Congress 
interest bankers, with the action taken 
thereon. ‘The “record” the present issue 
covers the period from the opening Con- 
the holiday adjournment. 

interesting note all the various sub- 
jects legislation covered the bills intro- 
duced, the greater portion which, all 
Probability, will never become law. 

Quite number the proposed bills have 
for their object the free coinage silver, and 
prevent contraction the currency; others 
relate the issue fractional currency, and 
one proposes abolish the three-cent piece. 
The national banks come for good share 
attention. Bills are submitted relative 
their organization, perpetuation, circulating 
notes and security therefor, the protection 
their depositors, the prevention specula- 
tion their officers, and providing for the 


making loans such institutions upon 
real estate security. Measures have also 
been introduced for the taxation states 
treasury and national bank notes, the repeal 
the tax state bank notes, the establish- 
ment postal savings banks, the- repeal 
the laws authorizing the sale bonds for the 
redemption legal-tender notes and the 
hoarding gold for that purpose, the aboli- 
tion trusts, and for other purposes. 

propose continue the 
ional Record” from issue issue, giving not 
only the measures introduced, but the dis- 
cussions (in full condensed) upon such 
are importance, and the final results. 
think comprehensive record all these 
important subjects legislation directly af- 
fecting bankers cannot fail interest 
and value. 


new banking act Nebraska, which 
took effect July 1889 (published 
J., 160), has received construc- 
tion the attorney-general the state upon 
the question the right bank organized 
thereunder have branch branches. 

The attorney-general holds that there can 
branch banks under the act, but each 
bank must have its own individual capital 
and separately incorporated under the 
law. Loan and trust companies strictly 
operating, not come under the rule, but 
they receive deposits, pay checks, 
bills exchange, and the like, they are banks 
all intents and purposes and cannot have 
branches. 


Bank cashiers, directors, suppose note 
blank him, and then corporation, 
also blank, was offered you for discount 
A., the maker, would you take it, provid- 
ing the corporation indorsing was 


good credit and amply able meet 
maturity, case non-payment the 
maker? and the maker turned out in- 
solvent, although the corporation remained 
solvent, you would likely lose the amount 
the But why, you may say? Because, 
ordinarily, corporation has power the 
absence express statutory provision, 
make accommodation paper, and would not 
legally liable thereon. 

But, you will rejoin, not true that this 
rule only applies where the discounter has 
notice the accommodation character 
the signature, and would not corporation, 
signing for accommodation, liable 
bona fide holder without notice? Undoubt- 
edly, but the case put, the fact that the 
note presented by, and discounted for the 
benefit the maker is, unexplained, notice 
that the corporation’s indorsement was for ac- 
commodation, and debars the discounter 
from recovery thereon. 

Such the law, announced 
Park German American Security 
Co., decided the New York Court Ap- 
peals, and found this number, and the 
discounters the many legal pitfalls which 
surround their dealings commercial paper. 


case importance savings bank 
ficials presented this number, coming 
from the New York Court Appeals. The 
points decided are, effect, that where de- 
posit made one party “in trust” for 
another, savings bank, and the depositor 
dies, payment the bank the adminis- 
trator the depositor, the absence any 

from the beneficiary, good and ef- 
fectual discharge the savings bank that 
such payment good, although the adminis- 
trator has been appointed another state 
and has never taken out administration 
New and that the subsequent discov- 
ery and admission probate will the 
depositor, will not invalidate the prior pay- 
ment. 

the beneficiary compel the bank again 
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pay the amount the deposit. ‘The person 
making the deposit trust was emarried 
woman who, under the laws New York, 
but not under those New Jersey, was capa- 
ble being trustee. The court further held 
that her removal the latter state did not 
divest her the title the fund she thus 
had. 


further decision presented this num. 
ber will interest officials savings banks 
New Jersey. relates the taxation 
those banks. The recent act approved April 
27, 1888, declaring “that all savings banks 
shall, lieu all other taxes, pay annual 
tax the amount their deposits one- 
half one per centum,” and providing for 
certain deductions, held not tax 
property, and therefore not within the pro- 
vision the constitution requiring property 
assessed for taxes under general laws, 
and uniform rules, according its true 
value. But the same time held that 
the exemption from taxation secured that 
act, not being entire class property, 
violates constitutional provisions and void. 


SUFFICIENCY “NO PRO- 
TEST” SLIP INSTRUC- 
TION NOT PROTEST. 


THE EDITOR. 


Among the questions which frequently con- 
front collecting banks the proper action 
take with regard items received for col- 
lection, one the most troublesome arises 
out the use what termed the “no pro- 
test” slip attached the collection paper. 
generally printed the end the 
draft such manner that can readily 
detached, and frequently the words are sub- 
joined, this off before presenting.” 
‘The question which presents itself where the 
paper has been dishonored, and such 
character that otherwise protest would 
made, whether this slip, attached the 
draft and without any direction the sub- 
ject contained the letter transmission, 
shall regarded sufficient instruction 
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omit the protest, whether, the absence 
other instruction, attention shall 
paid it, and the usual procedure followed. 
The dilemma which collecting bank may 
placed this regard well illustrated 
the following extract from letter recently 
received from bank cashier, which 
says 


Some two months since, received from 
bank, draft for collection which had 
“no protest” tag attached, but nothing was 
said the letter whether should 
should not protest the same. Payment 
the draft having been refused, returned 

same the bank without protesting it. 
The draft was immediately returned 
with letter stating that were remiss 
our duty, and directing make 
demand and protest the draft once. 

Three days ago received letter 
bank containing several items for collection, 
among which was draft bearing several in- 
dorsements, and attached the draft was 
similar “no protest” tag, the letter, the 
former case, not saying anything about pro- 
test. payment this draft was refused. 
protested it, and deducted the fees from 
our remittance the transmitting bank. 
To-day received letter from the bank 
returning the certificate protest, and re- 
questing remit the fees, the ground 
that should not have protested the draft. 
Was the course taken with the first, 
the last draft the proper one under the cir- 
cumstances, and should remit the fees? 


This statement facts presents question 

which, while trivial certain aspects, yet 
importance owing the petty and annoy- 
ing disputes which engenders reason 
difference opinion among bankers 
whether the slip should recognized dis- 
regarded. ‘That opinions differ the sub- 
ject, there doubt, for have obtained 
the views number bankers whose ideas 
the subject are strangely variance 
Beyond the trivial matter the protest fee, 
the correct solution the question im- 
portance another way, for should held 
that the protest slip was insufficient 
instruction, collecting bank who had 
omitted protest, where there were indorsers 
hold, might have answer the matter 
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damages although, understand, the 
use the slip not usual such cases. 

have been asked present, through 
the JouRNAL, statement the law the 
subject; order, possible, furnish 
bankers with satisfactory guide for future 
action. giving our views are without 
the aid judicial decision for case. in- 
volving the construction such slip 
memorandum has, our knowledge, received 
the consideration any court. 

The question presented, whether the 
protest slip is, itself, sufficient instruc- 
tion omit protest and can safely fol- 
lowed, arises the relation principal and 
agent, and obviously question fact, 
and not law. collecting bank stands 
the relation agent the owner, 
other transmitting party, and like any other 
should follow, and would protected 
following, the latter’s instructions. While 
special instances agent attorney, per- 
forming act for principal, must au- 
thorized and instructed writing under seal, 
attended with certain formalities, as, for ex- 
ample, the conveyance real estate, 
ordinary commercial transactions particu- 
lar form instruction requisite, and 
whether given letter, word mouth, 
otherwise, the instruction would equally 
valid. 

This being the law the subject the in- 
quiry reduced the simple question 
fact, whether protest slip instruc- 
tion from principal agent, not 
sufficient instruction. the determination 
this question must brought, not prin- 
ciples law, but other considerations. ‘The 
object such slip must inquired into, 
the reason for its use, its utility, and whether, 
practically, the meaning conveyed suffi- 
ciently clear and unequivocal admit 
doubt the intention the principal. 
uniform usage bankers regard the 
slip sufficient instruction would 
great weight, but the usage, understanding 
the banking community not uniform. 


| 
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The object which the drawer draft 
has view, when makes use form 
whereon protest slip printed con- 
vey instruction the collecting bank not 
protest the draft, that the drawee 
refuses honor it, the draft may returned 
him without protest, and will save the 
cost. same direction might em- 
badied letter, the parties were 
located the same place, might given 
word mouth. ‘The protest slip, how- 
ever, has practical advantages over these 
other methods, for verbal instruction might 
forgotten, letter mislaid, while the 
protest slip convenient form perpetu- 
ating the instruction connection with the 
draft, the very time that presentation 
made. 

The object and utility the protest 
slip instruction not protest being ap- 
parent, difficult see why does not 
clearly express the intention the owner 
the pains write letter that effect. 


might claimed that collection items are 


generally enclosed with letters transmis- 
sion, which they are mentioned, and 
which any direction the ordinary 
course generally contained, absence 
such direction must regarded evidence 
intention have the draft protested, 
notwithstanding that protest slip at- 
tached. But must remembered that 
letter not the only means which in- 
struction from principal agent may 
conveyed, and while the practice constant 
send instructions this means, does 
not follow that instruction may not 
effectually given, another different form. 
Equally might said that principal who 
was the habit giving orders his 
broker letter, could not change his method, 
and transmit valid direction buy sell, 
from the use protest slip, the ab- 
sence instruction letter, should rather 
that the sender desired protest omitted, 
and had simply adopted different form 
instruction for that for, in- 


tended the protest should made, 
would not have permitted the slip 
main the draft, undetached. not 
reasonable assume that the protest slip 
means nothing all, and that its use the 
drawer has been without intention direct 
that protest omitted. Unless this as- 
sumed, the conclusion must follow, judging 
from the nature and language such slip 
and the purpose for which used, that 
instruction from the drawer owner, 
the agent for collection, not protest the 
treated. 

Having reached this conclusion, and that 
collecting bank would safe omitting 
protest, and that the transmitting bank 
owner would not chargeable with the cost, 
made, certain other matters connection 
with its use may now stated. far, our 
remarks have proceeded view the ordi- 
nary case wherein protest slip used, 
namely, where the draft transmitted the 
drawer his agent, directly the collecting 
bark, without the intervention indorsers 
for value. 

But should the draft with such tag 
attached pass through the hands indorsers 
for value before reaching the collecting bank, 
how would then regarded? course, 
these latter would have the right detach 
transit, and thus have protest made, but 
this was not done, would they regarded 
waiving the necessity protest, and liable 
the draft notwithstanding protest was 
omitted and notice not given? 

This question importance more 
the light the liability prior indorsers 
subsequent holders where protest has been 
omitted, than the liability collecting 
agent his principal, for the slip being 
sufficient instruction from the last holder 
his agent, the Jatter would protected 
omitting the protest, although the principal 
might thereby lose his recourse upon prior 
indorsers. But not think such recourse 
would lost. the act indorsing and 
forwarding the draft with the instruction 
printed the end, reasonable presume 
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that the indorsers concurred and the 
direction not protest, and consequently 
waived the necessity thereof. transmit- 
ting the draft, with the instruction attached, 
the instruction and consequent waiver, must 
regarded emanating from them, equally 
from the drawer first issuing the paper. 

Not only from the reason the thing, 
however, but from the principles announced 
analogous cases, does seem clear that 
indorser, transmitting draft with 
protest slip attached, would held have 
waived protest. Decisions are numerous 
that waiver, embodied negotiable in- 
strument, enters into the contract every 
party who signs it, whether drawer in- 
and they are all bound thereby. And 
even where the waiver cannot regarded 
incorporated, strictly, the body the 
writing, but nevertheless the instrument 
(such the case the protest slip) 
will held binding waiver. 

Thus, Farmers Ewing, Ky., 
264; was the holder and payee note 
executed him and others, and in- 
dorsed before maturity the Farmers’ 
Bank, these words, the Farmers’ 
Bank Kentucky, value received. 
Ewing.” the back the note also ap- 
peared this printed matter: indorsers 
waive presentment, protest and notice dis- 
honor.” indorsement was not signed 
E., and was entirely disconnected from 
the indorsement which his signature ap- 
peared. notice dishonor was given 
‘The Farmers’ Bank sued indorser, 
and claimed that was not liable 
reason want protest and notice dis- 
honor; that, although the printed words 
were the back the note when signed 
it, they were not subscribed regarded 
amounting anything whatever. The bank 
its part claimed that, E.’s indorsement 
the note, had made himself party 
the printed matter, and had waived notice 
dishonor. ‘The lower court gave judgment 
for E., but, appeal, this judgment was re- 
versed, and the court said: 

The only question this case is, did the 
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printed matter form any part the contract 
between the indorser and the bank? the 
words relied waiver the rights 
the indorser had been written the latter 
the time was discounted the bank, there 
can doubt but that must regarded 
constituting part the contract, and, 
see reason why the printed matter, 
the paper time indorsed and 
discounted the bank, should not have 
the same effect. only evidence that 
this printed matter was there when the paper 
was delivered, and, so, the bank had the 
indorsement. relates directly the lia- 
bility the indorser, and, found the 
back the paper, must considered 
much part his obligation inserted 
the face the paper assigned. note 
made payable the appellee who has in- 
dorsed the bank with the statement 
upon that the indorsers waive present- 
ment, protest and notice. must pre- 
sumed that the parties knew the 
randum when the contract indorsement 
was executed and when the paper the 
time the indorsement, cannot disre- 
garded because the ignorance the ap- 
pellee its legal effect. ‘Daniel Ne- 
gotiable instruments’ says: ‘It seems that 
the purport the instrument not only 
collected from the four corners, but from 
the eight corners; memorandum the 
back affecting its operation being regarded 
the same written its face. While 
this may stating the rule too broadly, 
must, nevertheless, presumed that the 
parties regarded the printed matter part 
the contract, far affects the in- 
dorser, and waiver the latter’s right 
notice. which written the back 
note, well that written the face, 
relating the contract, becomes part 
it, and construction must given the 


whole instrument order determine the 


liability (Daniel Negotiable Instruments, 
pages course, has refer- 
ence what appears the note the time 
its execution and delivery, and not sub- 
sequent memorandums alterations placed 
upon it. Any words written instru- 
ment which qualify and restrain its operation 
constitute part the contract (13, Picker- 
ing, 168). ‘The word written 
the margin note, was held constitute 
apart the note (14 Mass. 722). The 
words foreign written underneath the 
note were held constitute part 
245). 


100 


From the principle the foregoing de- 
cision, and from the reason the thing, the 
conclusion seems warranted that the 
protest slip printed thereon, will deemed 
have waived the necessity protest, and 
will liable notwithstanding its omission. 

the conclusions reached the suffi- 
collecting bank, well its effect 
waiver indorsers the necessity pro- 
‘test, may interest append brief 
statement how requests not protest are 
regarded and regulated certain European 
countries. Thus Germany the Code 
Bills Exchange, its 42d article, pro- 
vides 

request not protest (e. g., without 
protest,” “without costs”) amounts 
waiver the protest, but not waiver 
the due presentment. Such request does 


not relieve the party from his liability for the 
costs protest. 


This clause evidently has reference the 
liability prior subsequent holder and 
owner the instrument; declares that 
requesting omission protest, waives 
his right and that subsequent 
holder chooses make protest, the prior 
party must pay the cost. does not con- 
template the request the light direc- 
tion from the owner his agent, which 
latter event the agent would obliged not 
protest, and the owner relieved from the 
cost. The clause, however, useful an- 
alogy, showing that the words without 
protest,” which are almost the equivalent 
protest,” import request not protest, 
and are binding waiver all parties 
the draft. 

Also the English work Chitty Bills 
(11th edn.), page 120, said 

drawer also may add request direc- 
tion that, case bill shall not honored 
the drawee, shall returned without 
protest without expense subscribing the 
words retour sans “sans frais 
and this case—the omission the holder 
protest having been induced the request 
the drawer—he, and perhaps the indorsers, 
are estopped from resisting payment that 
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account and thus the expense protest 
avoided. 


Citing Pardessus, 341. 

Also Byles Bills (English), 7th edition, 
Sharswood, 265, occurs this language 

And said that where the drawer adds 
request direction that, the event 
the bill not being honored the drawee, 


should returned without protest writing 
the words “retour sans protet” “sans 
frais,” protest against the drawer and per- 
haps against the indorsers unnecessary. 


Citing Pardessus, 540. 

The authority for these statements de- 
rived from the French law. Equally with the 
provision the German Code they have 
view the omission protest with reference 
the liability prior subsequent parties; 
and not treat the direction the light 
the duty collecting agent prin- 
cipal. Bearing upon the liability the in- 
dorsers, however, these statements fortify, 
analogy, the previous conclusion reached 
that the indorsers, transmitting draft 
with protest slip attached, waive the 
necessity protest condition their 
liability. 

While have these brief mentions abroad 
the methods which drawers take save 
the cost protest, and their effect, this 
country, the protest slip has not yet at- 
tained the dignity recognition text- 
writer, not mention legal decision legis- 
lative enactment. think there ques- 
tion, however, but that 

tion not protest, and can safely fol- 
lowed 

That collecting bank disregarding 
cannot collect, nor sending bank owner 
obliged pay, the protest fees, where 
protest made contrary and 

That indorsers, indorsing and delivering 
paper with such slip attached, waive the 
necessity protest, and are bound, notwith- 
standing its omission. 
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PAYMENT DEPOSIT AFTER 
NOTICE ADVERSE CLAIM. 


THE EDITOR. 

Two decisions are published this 

ber, coming from the Supreme Court 
Pennsylvania, which are importance not 
only Pennsylvania bankers, but bankers 
general. two decisions taken to- 
gether substance hold, that where de- 
posit made and notifies the bank 
that claims the deposit, notwithstanding 
such notice, the refusal the bank there- 
after honor A’s check its peril, and 
case the refusal unjustified the bank 
not only liable its depositor for the amount 
the deposit, but also liable sec- 
ond action for substantial damages for re- 
fusal honor his check. And where the 
bank has paid the deposit the claimant 
under the belief that the latter the real 
owner, the burden proof the bank 
prove the payment correct and not the 
depositor prove incorrect. court 
says 
“Tt requires neither argument nor authority 
show that when bank refuses the check 
its depositor drawn against funds, and 
pays the money over third party does 
its peril, and must assume the burden 
proof show not only that the money 
question did not belong the plaintiff, but 
also that did belong the parties whom 
the bank paid it.” 

Glancing previous decisions the Su- 
preme Court Pennsylvania, find that 
the following law has been laid down for the 
guidance 

“It true that until the bank has notice 
they may consider the agent (the depositor) 
the owner the funds when they are 
informed that the money belongs the princi- 
they are, justice they ought be, 
placed different situation. They are 
stakeholders for the owner, and must their 
peril pay him; and protect them- 
selves they may require indemnity.” 
promulgated Frazier Erie Bank, 


wr 
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Watts S., (decided September, 1844), 
where agent had procured certain drafts 
belonging his principal discounted, 
‘but, instead handing over the proceeds 
the principal, had deposited part them 
bank his own credit. ‘The principal there- 
after notified the bank his ownership, but 
the bank subsequently paid the money the 
depositor. ‘The principal sued the bank for 
the money, and the court below decided 
could not recover. ‘This judgment was re- 
versed the supreme court, and the 
course the opinion, the law announced 
above was proclaimed. 

Where sheriff had deposited certain 
funds bank were conflicting de- 
mands, the court said that the bank stoud 
mere stakeholder, and would have the right 
demand indemnity against the call for pay- 
ment the successor office. 
Stair York National Pa. State 
364, decided 1867. 

Smith, 302, (Supreme Ct., Pa., 1868), 
case involving other points, announces 
law that where the real owner the funds 
bank gives notice the his claim 
the money and demands it, the bank can 
then resist the claim its depositor (citing 
the two cases above given.) until 
warned the contrary, the bank has right 
assume the depositor authorized 
draw the but when warned, not 

bank would, course, entirely 
justified paying depositor money 
standing his credit not notified that 
belonged another and with notice not pay 
his check. But where such notice 
given the bank will pay the depositor its 
own risk.” National Bank Bache, 
Pa. State 213 (decided 1872). 

These decisions and statements the law 
have conveyed Pennsylvania bankers, 
clearly, would seem, the following rules 
action. 

notice,a bank both justified 
and bound honor its depositor’s checks. 


102 THE BANKING LAW JOURNAL. 


After notice adverse owner, will 
pay the depositor its own risk. 

such case the bank may require 
indemnity fromits depositor before payment. 

Now come the two present decisions which 
hold that after notice the bank refuses 
pay its depositor, does its peril, and 
obliged prove affirmatively that the ad- 
verse claimant is, fact, owner. Otherwise 
will not only liable for the amount 
the deposit but, second action, for sub- 
stantial damage for injury its depositor’s 
credit. 

There inconsistency between these 
latter cases and the former rulings the 
Supreme Court Pennsylvania which cannot 
explained away, and easy see how 
this has arisen. the cases first cited the 
law has been laid down view the fact 
that the adverse claimant was, fact, the 
real owner, and that light would seem 
hold that bank, after notice 
from the real owner, will pay its depositor’s 
check its peril and may require indemnity 
from him before paying. 

Now has arisen where the depositor 
the owner fact, the adverse claimant’s 
title not being proved. And the court look- 
ing from that standpoint, announces 
that, notwithstanding notice adverse 
claim, the bank will refuse pay the de- 
positor’s checks its peril. 

But while the rules that the bank will, after 
pay refuse pay its its 
peril, have been announced respectively from 
these two different standpoints, they are none 
the less inconsistent and cannot stand to- 
gether. upon mere notice 
adverse claim, cannot always safely de- 
termine the question ownership. ‘That 
for future determination. must 
act, after receiving notice, according the 
law governing such cases. ‘The law 
formerly stood said the banker that after 
notice adverse claim, payment its 
depositor’s check would its own risk, 
and could require indemnity. holding, 
the present case, the bank liable for re- 
fusing honor its customer’s check after 


receipt such notice, and where the record 
does not show that received indemnity 
from its depositor, the supreme court virtually 
overrules its previous decisions this point, 
and furnishes the rule that bank 
under obligation honor its depositor’s 
checks, and refuses, even after notice 
adverse claim, will its peril. 
This, course, implies that would en- 
titled indemnity from adverse claimant 
for its refusal, which, shown the de- 
cisions should cover not only the 
amount the deposit and interest, but any 
liability incurred for injury its 
credit. 

These decisions, however, leave the law 
very unsatisfactory condition, and the legis- 
lature should appealed to, enact law 
for the government such cases which would 
clear and positive, and whereunder 
doubt the proper course for bank 
take could arise. 


LEGAL-TENDER NOTES AND 
GOLD RESERVE. 


(Remarks Senator Reagan, Texas, before 
the Senate, December 5th, upon introducing 
the bill repeal certain laws which authorize the 
sale bonds for the redemption legal-tender 
notes, and the hoarding gold for that purpose. 
The text the bill will found another part 
the 


introduced bill (S. 63) re- 
peal certain laws which authorize the sale 
bonds for the redemption 
notes, and the hoarding gold for that pur- 
pose, and asked that lie the table 
that might have the privilege making 
some explanation the bill before should 
morning business should like proceed 
now. 

The bill has for its object the repeal 
much the third section the Act 1875 
enables the Secretary the Treasury 
make provision for the accumulation 
fund for the redemption the legal-tender 
notes. proposes also repeal the proviso 
the twelfth section the Act 1882, which 
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refers the accumulation fund 
$100,000,000 gold for the purpose re- 
deeming those notes. will remembered 
that under the laws which those notes 
were issued they were made redeemable 
coin, and the coin recognized under the law 
then was gold and silver coin particular 
weight and fineness. 

‘The Act March 18, 1869, entitled, 
act strengthen the public credit,” reads 
follows 


That order remove any doubt 
the purpose the Government discharge 
all just obligations the public creditors, 
and settle conflicting questions and inter- 
pretations the laws virtue which such 
obligations have been contracted, hereby 
provided and declared that the faith the 
United States solemnly pledged the pay- 
ment coin, its equivalent, all the 
obligations the United States not bearing 
interest, known United States notes, and 
all the interest bearing obligations the 
United States, except cases where the law 
authorizing the issue any such obligation 
has expressly provided that the same may 
paid lawful money other currency than 
gold and silver. But none said interest- 
bearing obligations 2ot already due shall 
redeemed paid before maturity unless 
such time United States notes shall con- 
vertible into coin the option the holder, 
unless such time bonds the United 
States bearing lower rate interest than 
the bonds redeemed can sold par 
incoin. And the United States also solemnly 
pledges its faith make provision the 
earliest practicable period for the redemption 
the United States notes coin. 


the time the passage this act 
1869 the coin referred was gold coin and 
silver coin, and for the redemption the 
notes, the coin either metal would satisfy 
the obligation the Government. But 
was not necessary make special provision 
for the redemption the legal-tender notes 
that was done the third section the Act 
January 14, 1875, provide for the re- 
sumption specie payments. ‘The section 
somewhat long, but will read the whole 
it, because wish get before the 
Senate 


Sec. That section 5177 the Revised 
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Statutes the United States, limiting the 
aggregate amount circulating notes na- 
tional banking associations, be, and hereby 
repealed; and each existing banking as- 
sociation may circulating 
notes accordance with existing law 
without respect said aggregate limit; 
and new banking associations may organ- 
ized accordance with existing law without 
respect said aggregate limit; and the pro- 
visions law for the withdrawal and redis- 
tribution national bank currency among 
the several States and are hereby 
repealed. And whenever, and often, 
circulating notes shall issued any such 
banking association, increasing its capital 
circulating notes, newly organized 
aforesaid, shall the duty the Secretary 
the Treasury redeem the legal-tender 
United States notes excess only 
$300,000,000, the amount per centum 
the sum national bank notes issued 
any such banking association aforesaid, 
and continue such redemption such cir- 
culating notes are issued, until there shall 
outstanding the sum $300,000,000 such 
legal-tender United States notes, and 
more. And and after the first day 
January 1879, the Secretary the 
‘Treasury shall redeem, coin, the United 
States legal-tender notes then outstanding 
their presentation for redemption, the 
office the Assistant ‘Treasurer the United 
States the city New York, sums 
not less that $50. And enable the Secre- 
tary the Treasury prepare and provide 
for the resumption this act authorized 
required, authorized use any surplus 
revenues, from time time, the ‘Treasury 
not otherwise appropriated, and issue, sell 
and dispose of, not less than par, coin, 
either the descriptions bonds the 
United States described the act 
gress approved July 14, 1870, entitled 
Act Authorize the Refunding the Na- 
tional Debt,” with like qualities, privileges, 
the extent necessary 
carry this act into full effect, and use the 
proceeds thereof for the purpose aforesaid. 
And all provisions law inconsistent with 
the provisions this act are hereby repealed. 
This indicated the policy the Govern- 
ment that these notes should redeemed 
and canceled but three years later Congress 
passed the act May 31, 1878, which will 
read 
Act Forbid the Further Retirement 
United States Legal-Tender Notes. 


| 


| 
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enacted, ete., That from and after 
the passage this act shall not lawful 
for the Secretary the Treasury other 
officer under him cancel retire any 
more the United States legal-tender notes. 
And when any said notes may redeemed 
received into the Treasury under any 
law from any source whatever and shall be- 
long the United States, they shall not 
retired, canceled, destroyed, but they shall 
reissued and paid out again and kept 
circulation: Provided, That nothing herein 
shall prohibit the cancellation and destruc- 
tion mutilated notes and the issue other 


notes like denomination their stead, 


now provided law. 

All acts and parts acts conflict here- 
with are hereby repealed. 

that the act 1875 seems have 
been, the extent making provision for 
the redemption and cancellation the legal- 
tender notes, repealed, implication, 
least, the act 1878, and that was 
regarded the Treasury Department evi- 
dent from the fact that from that time 
other bonds were purchased under the au- 
thority that act 1875, and further 
legal-tender notes were canceled and de- 
stroyed under the authority that act. So, 
the extent which made provision for 
the sale bonds not less than par 
coin, that act seems have been repealed 
the act 1878; and plainly the purpose 
Congress was manifested unmistakable 
language that the legal-tender. notes should 
not taken out circulation, should not 
canceled, should not destroyed, but 
should preserved part the currency 
the country aid carrying enter- 
prises and business the country. 

Then, 1882, another act, which has 
always seemed somewhat anoma- 
lous, was passed, bearing this subject. 
While only ask for the repeal the pro- 
viso the twelfth section the act 1882, 
“To enable national banking associations 
extend their corporate existence, and for 
other purposes,” will read the entire twelfth 
section 

Sec. 12. That the Secretary the 


ury authorized directed receive de- 
osits gold coin with the ‘Treasurer As- 
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sistant-Treasurers the United States 
sums not less than $20, and issue certifi- 
cates therefor denominations not less 
than $20 each, corresponding with the de- 
nominations United States notes. The 
coin deposited for representing the certi- 
ficates deposits shall retained the 
Treasury for the payment the same de- 
mand. Paid certificates shall receivable 
for customs, taxes and all public dues, and 
when received may re-issued; and such 
certificates, also silver certificates, when 
held any national banking association, 
shall counted part its lawful reserve; 
and national banking association shall 
member any clearing-house which 
such certificates shall not receivable the 
settlement clearing-house balances 

Provided, That the Secretary the 
Treasury shall suspend the issue such gold 
certificates whenever the amount gold coin 
and gold bullion the reserved for 
the redemption United States notes falls 
below $100,000,000 and the provisions 
section 5207 the Revised Statutes shall 
applicable the certificates herein authorized 
and directed issued. 


That speaks reserve $100,000,000 
gold for the redemption these legal-ten- 
der notes, but certainly far can dis- 
cern from the statutes, such 
had been made before that time, and the pur- 
pose Congress had been clearly manifested 
that these notes should not redeemed. 

will observed that the bill which 
propose shall pass, repealing much the 
third section the act January 14, 1875, 
entitled: “An Act provide for the resump- 
tion specie payments,” provides for the 
sale bonds the United States for the re- 
demption legal tender notes, and repealing 
the proviso the twelfth section the Act 


July 12, 1882, will leave force the Act 


1869, which pledges the faith the govern- 
ment the redemption the legal-tender 
notes coin. 

make this explanation partly for the rea- 
son that might have been supposed that 
proposed repeal the law for the redemp- 
tion legal-tender notes. propose leave 
full force the law which authorizes 
redemption the payment coin their 
presentation the Treasury. 
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The reservation gold 
from 1869 until now has held that amount 
coin the Treasury perform other 
than occupy its place the debit 
and credit side the secretary’s report, 
and this large fund 
reserve redeem notes which the law de- 
clares shall not redeemed and cancelled 
undoubtedly with view the redemption 
the whole these notes, when the law had 
declared that they should not whole 
redeemed. ‘To show that not mistaken 
this, the Secretary the ‘Treasury ceased 
purchase bonds and retire and cancel 
legal tender notes from the time the 
passage the Act 1878, which have 

Now, then why should this Why 
should $100,000,000 coin locked 
the Treasury for ten years uselessly, loss 
that amount the circulation the 
country, and loss the interest the 
bonds the Government that might have 
been using this sum their 
payment? interest that sum for 
single year. per cent., would have been 
$5,000,000, and the whole had run for that 
length time would $50,000,000. 

That done, too, the face the fact 
that the Government has large surplus 
the Treasury, ample reserve meet every 
possible expectation for the redemption 
legal-tender notes under the act 1869. 

But, fact, all know, the people pre- 
fer the legal-tender notes coin either gold 
silver and unless some special emergency 


demands the raising gold silver coin 


the use these notes, not all probable 
that they will presented the ‘Treasury 
for redemption. 

Why this Act 1882 was passed diffi- 
cult conceive. seems predicated 
upon repealed law, the enforcement 
which was distinctly and forcibly negatived 
the Act 1878. 

Mr. President, not desire occupy, 
unnecessarily, the attention the Senate. 
only desire, remarks, present the 
fact that the passage the bill have offered 


will leave legal-tender notes liable redemp- 
tion gold silver coin under the Act 
1869, with ample reserve the Treasury, 
without reference the $100,000,000 
gold, and with the fact before that the 
people prefer the use these notes the 
use coin, and would not, any material 
extent, present them for redemption. de- 
sire repeal this statute and 
liberate this $100,000,000 gold enable 
the Treasury use the redemption 
the public debt, the relief the country from 
the payment interest it, and putting 
that much money circulation the coun- 
try aid its industries and reward its labor 
and still leave the legal-tender notes with 
ample fund, ample resource redeem 
sich them may offered for redemp- 
tion, with the fact before that the people 
not desire their redemption. 


INDORSEMENT FOR COLLECTION” 
—EFFECT CONDITIONALCRED- 
CASH INDORSEE BANK— 
AGENT OWNER—TITLE 
PROCEEDS. 

October 1889. 


restrictive indorsement, virtue which the indorsee 
bank does not acquire title thereto, but merely consti- 
tuted agent for collection. 

Whether the legal effect such indorsement 

can controlled modified proof usage credit 
such items ascash upon receipt and permit them 
drawn upon the receiving bank 
the title thereto, doubtful. 

The true criterion such cases for determining the ques- 
tion title the paper before the same actually col- 
lected, and before the credit has been drawn against, 
whether the depositor intended part with the title, and 
whether the receiving bank intended purchase the 
and assume the risk payment, and give abso- 
lute credit cases discount. 

Viewed the light intention, where draft 
dorsed for and was credited sub- 
ject payment,” the receiving bank was held not take 
title but hold the paper simply agent for collection 
and the sending bank adjudged entitled the proceeds 
thereof the hands subordinate collecting agent 
against the receiver the agent bank. 


law. 
This controversy between the 
dants concerning the ownership certain 
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fund now the custody the complainant. 
The case decided with reference 
the following facts: June 1887, the 
Farmers’ National Bank O., 
sent the Fidelity National Bank sight 
draft, the usual form, drawn Samuel 
Huston Thomas Shelby, Lexington, 
Mo., the sum $4,100. The draft was 
indorsed follows: Pay Fidelity National 
Bank Cincinnati, O., order, for collec- 
tion for Farmers’ National Bank Ports- 
1887, the Augusta National Bank 
Staunton, Va., sent the Fidelity Bank simi- 
lar draft for $1,216, drawn Henry Rohr, 
St. Johns, Kan., which was indorsed the 
same form last described. Both these 
drafts were forwarded the Fidelity Bank 
the Fifth National Bank St. Louis, 
Mo., for collection for its account; and the 
latter bank proceeded collect the same 
through subordinate agencies, and was noti- 
fied the payment thereof June 
and 23d, respectively. Fidelity Bank 
was insolvent from and after June 1887, 
and was seized the comptroller the 
currency M., June 21, 1887, and put 
into liquidation. ‘The Portsmouth and Staun- 
ton banks thereafter claimed the proceeds 
the respective drafts, found the hands 
the Fifth National Bank, and the latter bank 
filed its bill interpleader August 
1887. uniform practice the 
Fidelity Bank, its dealings with the Ports- 
mouth bank, give the latter credit, the 
day receipt, for all checks, drafts, etc., 
sent for collection, that were payable 
sight demand and the balance cre- 
ated was subject drawn upon the 
Portsmouth bank. Fidelity Bank also 
paid interest, per cent. per annum, 
the daily balances favor the Portsmouth 
bank, arising from such credits. But pa- 
per forwarded for collection, and credited 
aforesaid, was not paid, was the invariable 
custom charge the same back against the 
account the Portsmouth bank. The 
method dealing here described was well 
known the Portsmouth bank, and was as- 
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sented it. ‘The Shelby draft was cred- 
ited the Fidelity Bank the Portsmouth 
bank, conformity with the practice 
question. Notice was given mail that the 
draft had been credited, “subject 
ment but the credit was not drawn against 
the Portsmouth bank, nor were any ad- 
vances made the strength thereof, and 
point fact the Fidelity Bank closed its 
doors before was notified that the draft 
was paid. The Portsmouth bank did not 
charge the draft against the Fidelity, but 
merely kept memorandum the trans- 
mission the same the latter bank for 
collection, having been advised the drawer 
that would probably not paid the 
drawee presentation. further appears 
that, arrangement between the Fifth 
National Bank and the Fidelity, the amount 
the Shelby draft, after was indorsed 
the Fifth National for collection, was count- 
part the reserve the Fidelity— 
the Fifth National being designated reserve 
agent the Fidelity; but the Portsmouth 
bank, far shown, had knowledge 
such fact. ‘The method dealing 
tween the Fidelity Bank and the Staunton 
bank did not differ from that last described 
with the Portsmouth bank, any such re- 
spect will distinguish the two cases jus- 
tify different ruling the claims inter- 
posed the respective banks. ‘The ques- 
tion arising this state facts whether 
the Fifth National should turn over the pro- 
ceeds the two drafts, now its hands, 
the Portsmouth and Staunton banks respec- 
tively, the receiver the Fidelity 
Bank. 

William Burnett and Wm. Ham- 
mond, for the Fidelity National Bank 
McGillivray and for the 
for the Augusta National Bank. 

THAYER, J., (after stating facts above.) 
The indorsement which the Fidelity Bank 
acquired the possession the drafts con- 
troversy was clearly restrictive indorsement. 
was indorsement that destroyed the ne- 
gotiability the drafts except for purposes 


collection, and gave notice all parties 
through whose hands they passed that they 
were the property the Portsmouth and 
Staunton banks, respectively. virtue 
the indorsements alone, the Fidelity Bank 
did not acquire title the drafts, but was 
merely constituted agent for their collec- 
tion. ‘Thus far there room for serious 
controversy. National Bank Reno 
County Bank, Fed. Rep., 261, 262; 
White Bank, 102 661 Hoffman 
Bank, Law, 604; Blaine Bourne, 
119; Bank Bank, Ind., 561 
Sweeny Easter, Wall., 173; Levi 
Bank, 107; Daniel, Neg. Inst., 
336, 337- 

The contention is, however, that the prac- 
tice shown crediting sight drafts, when re- 
ceived for collection, cash, and the allow- 
ance interest daily balances into which 
such credits had entered, alters the case, and 
that, because that method dealing, the 
drafts became the property the Fidelity 
Bank soon credit was given therefor 
upon its books, and that from that time for- 
ward the Fidelity Bank became the debtor 
the Portsmouth and Staunton banks, 
respectively, for the sums severally credited. 
When checks sight drafts are indorsed 
generally the payee, and deposited with 
bank, and credit given. therefor the 
depositor, with his consent, for much 
cash, with the understanding, express im- 
plied, that such credit may drawn upon, 
the prevailing opinion seems that the 
relation debtor and creditor forthwith 
created between the bank and the depositor, 
and that the bank becomes once the owner 
the paper, and not merely agent for its 
the order the receiving bank, entirely 
consistent with that view the transaction 
Bank Loyd, Y., 534, and cases cited 
Railway Co. Johnston, Fed. Rep., 243; 
Hoffman Bank, J., Law, 605. 
But the paper indorsed, For collection 
for account the depositor,” and then de- 
and credit given, different case 
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presented. ‘The mere fact that paper thus 
indorsed credited bank the depos- 
itor cash, and the privilege accorded 
him drawing against the credit, may not, 
seems, sufficient vest the bank 
with title such paper. some cases 
appears held that such credits are 
merely provisional, that is, subject revoca- 
tion, until the paper actually collected 
the receiving bank, until the credit has 
been drawn against the depositor, and that 
such time the title the paper 
the depositor, and the bank mere agent 
the depositor, for collection. Bank 
Bank, Dill., Balbach Fre- 
linghuysen, Fed Rep., Morse, Bank. 
584, 586. 

the opinion the court, the true crite- 
rion, case such last stated, for de- 
termining the question title the paper 
before the same actually collected, and 
before the credit has been drawn against, 
whether the depositor intended part with 
title, and whether the receiving bank intended 
purchase the paper, and assume the risk 
payment, and give absolute credit 
therefor, case discount. Viewing 
the matter that light, have little difficulty 
finding, the case bar, that the title 
the two drafts, and their proceeds, remained 
the Portsmouth bank and Staunton bank, 
respectively, the time the Fidelity Bank 
failed, and the Government took possession 
its assets. ‘The indorsement placed 
the drafts question, when forwarded the 
Fidelity Bank, persuasive evidence, not- 
withstanding the previous course dealing, 
that neither the Portsmouth bank nor Staun- 
ton bank intended part with their title 
the drafts question, enable the Fi- 
delity Bank deal with the same its own. 
was restrictive indorsement, and must 
assumed that that form indorsement 
was adopted for well-defined purpose. 
may well doubted whether the legal effect 
that form indorsement can controlled 
credit such items permit the 
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conceded that the present case neither 
the depositors saw fit avail themselves 
such privilege. But, that may, 
also apparent that the Fidelity Bank did not 
intend purchase the drafts question, and 
give its customers absolute credit for the 
par value thereof. its letter acknowledg- 
ing the receipt the Shelby draft, the Fi- 
delity Bank stated that credited the same, 
“subject payment.” ‘This must under- 
stood meaning that the credit was merely 
provisional, that is, conditional payment, 
and that did not intend assume the risk 
payment, give absolute credit, put 
itself any other relation the paper than 
that agent for collection. ‘This seems 
transaction, looking merely with view 
determining what the parties thereto in- 
tended. the Fidelity Bank never re- 
ceived the proceeds the drafts, and was 
not even notified their payment prior 
its failure, and the banks that had depos- 
ited them for collection laid claim the 
proceeds the drafts, the hands the 
subordinate collecting agent, before they had 
become mingled with the funds the Fi- 
delity Bank, think they are entitled re- 
cover the same against the receiver the 
Fidelity. Hackett Reynolds, (Pa.) Atl, 
Rep., 689; First National Bank Reno 
County Bank, supra. decreed. 


COUPON BONDS—SUFFICIENCY 
TENDER PAYMENT RIGHT 
DEMAND SURRENDER 
BONDS AND COUPONS. 


New York Court Appeals, October, 1889. 


THE County BUCHANAN. 


Atender payment coupon bonds which, their 
terms, are payable the time such tender, the prin- 
cipal and interest date, good tender, and the party 
tendering the payment hasa right insist receiving 
the bonds with ail the coupons thereof, including those 
past due and unpaid. 

This under the rule that party right tender 
the payment the entire debt and demand the surren- 
der all the securities which was evidenced. 
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James Perry, for appellant. Henry 
Parsons, for respondent. 

The defendant, the 1st day 
July, 1869, made and issued num- 
ber bonds, each for the payment the St. 
Louis and St. Joseph Railroad Company, 
bearer, $1,000, the ist day July, 
1889, with interest, payable semi-annually, 
the rate per cent. per annum, 
presentation the coupons thereto attached 
the Bank America, the city New 
York, with the right, however, the option 
the defendant, redeem the bonds any 
time after ten years from their date. Some 
time prior the day July, 1883, the 
assignee became the owner ten 
such bonds, with the unmatured coupons 
thereto attached and the rst day July, 
1883, detached the coupons falling due 
and prior that day, and presented them 
for payment, and they were not paid. 
sequently, the 7th day July, 1883, the 
defendant duly exercised its option redeem 
the bonds, and the same month deposited 
the money the Bank America for their 
payment, and notified him that the money 
was there for the payment the bonds and 
the interest thereon August rst, and that 
was ready pay the bonds and all the inter- 
est that date upon the surrender the 
bonds and the coupons. The holder was 
willing take payment the bonds and the 
interest thereon August and sur- 
render the bonds and unmatured 
but did not present for payment, and was 
unwilling surrender the past-due coupons. 
Subsequently the defendant paid the bonds 
and the coupons falling due and prior 
July and after January 1884, the 
holder transferred the coupons falling due 
January the plaintiff, who then com- 
menced this action recover the amount 
due thereon. the trial term the court 
held that the tender payment made July, 
1883, was sufficient stop the running in- 
terest upon the bonds, and that the plaintiff 
could only recover the interest for the month 
July. Upon appeal the plaintiff the 
general term, the court reversed the judg- 
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ment, holding that the defendant had not the 
right the time such tender, condi- 
tion payment, demand the surrender 
the coupons then past due, and that therefore 
the tender was not good, and that the plain- 
tiff was entitled recover the full amount 
interest falling due January ten- 
der had been made. The plaintiff took the 
coupons after their maturity, and with notice 
the facts affecting them the hands his 
assignor, and hence his position for the main- 
tenance this action better than would 
have been occupied his assignor had 
brought this action. 

The sole question for our determination, 
then, whether the defendant could, 
condition its tender and payment, July, 
1883, rightfully demand the surrender the 
bonds and all the coupons then held theas- 
signor the plaintiff. was held the 


general term that the coupons past due and 
detached from the bonds the time the 
tender, were independent negotiable instru- 


ments, and that the defendant therefore had 
right demand their surrender for pay- 
bonds, and that the tender was not good be- 
cause was not unqualified offer pay 
the bonds and the interest thereon for the 
month July. are opinion that 
the learned general term 
true that past-due coupons payable bearer, 
when detached from the bonds, are for many 
purposes independent, separate instruments. 
They may negotiated, and may sued 
upon the holder without the production 
the bonds. Murray Lardner,2 Wall., 
110; City Lamson, Wall., City 
Butler, Wall., 289; Clark 
Jowa City, Wall., 583; Amyv. 
14; McClelland Railroad Co., 110 Y., 
469. But the coupons, nevertheless, always 
have some relation the bonds. ‘Their 
force and effect and character may deter 
mined reference the bonds. are 
secured the same mortgage, and although 
unsealed, are specialties like the Bonds, and 
the same statute limitations 
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which applicable the bonds. Until 
negotiated, used some way, they serve 
independent purpose and while they are 
the hands the holder they remain mere 
incidents the bonds, and have greater 
other force effect than the stipulation 
for the payment interest contained the 
bonds; and while they remain the owner- 
ship and possession the owner and holder 
the bonds can make difference 
whether they are attached detached from 
the bonds, they are then mere evidence 
the indebtedness for the interest stipulated 
the bonds. not disputed that one 
liable pay money secured written 
instrument has the right, the condition 
tender and payment, demand the surrender 
the instrument which the evidence 
his debt and thus, the coupons which had 
matured the 1st July, 1883, had re- 
mained attached the bonds, the defendant 
would have had the undeniable right de- 
mand condition their payment the sur- 
render the bonds and all the coupons. 
could not have been obliged make pay- 
ment part its debt, leaving portion 
thereof unpaid, and discharged 
independent transaction. reasonable 
and consistent rule hold that the defendant 
the time its tender owed the 
assignor upon each bond but one debt, and 
that was the amount the bond with the in- 
terest thereon. Its obligation would have 
been precisely the same coupons had 
been executed. the right tender 
the payment the entire debt, and de- 
mand the surrender all the securities 
which was evidenced. ‘The tender was 
therefore sufficient, and stopped the running 
‘The order the general term 
should reversed, and judgment the 
trial term affirmed with costs. All concur. 
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DEPOSIT “IN TRUST” WITH SAV- 
INGS BANK—PAYMENT BANK 
DEPOS- 
ITOR APPOINTED ANOTHER 
STATE—SUBSEQUENT DISCOVERY 
AND PROBATE 
WILL—LIABILITY BANK 
ADMINISTRATOR BENEFI- 
CIARY. 


Court Appeals New York, November 
1889. 


The mother intestate deposited sum 
money the defendant savings bank trustee for said 
intestate, then infant. The act incorporating the bank 
provided that deposits should repaid under such regu- 
lations the board managers should prescribe. One 
by-laws provided that the decease 
depositor the amount standing his credit should paid 
his legal representatives. The depositor having died 
intestate, her administrator.demanded, and was paid, the 
amount deposited her. 

That this payment was effectual discharge the 
bank any liability for the deposit, even though the ad- 
ministrator whom payment was made foreign 
administrator. 

Where person dies intestate, supposed, and let- 
ters administration are granted, under which the ad- 
ministrator proceeds to settle the estate, the subsequent 
discovery will, which admitted probate, does not 
render the prior appointment administrator void 
give protection persons who, dealing with 
the administrator, have acted the faith thereof. 

Where married woman constitutes herself trustee 
under Laws Y., 1867, 782, and afterwards removes 
where, under the laws,a married woman cannot 
act as trustee, such removal will not divest her of he, 
title the trust property located New York, nor her 
right enforce the same. 

tion on the estate of a deceased person were granted by 
the surrogate that said surrogate 
had jurisdiction, and authorized and empowered, 
the laws the state New Jersey, issue said let- 
ters aforesaid,” sufficient authorize proof the 
laws said state, and the jurisdiction the surrogate 
issuing letters. 


Appeal from supreme court, general term, 
first department. 

‘This action was brought Eliza Schluter, 
against the Bowery Savings Bank. ‘The 
grounds the action are follows: 
October, 1872, Margaret Knittel, then 
ried woman, deposited the Bowery 
ings Bank the money claimed this action, 
trust for Antionette Knittel, which was 
entered upon the books the bank, and the 


pass-book Belonging Mrs. fol- 
lows: Bowery Savings Bank, account 
with Margaret Knittel, trust for Antoi- 
nette Knittel.” Antoinette was then infant 
about six years old, and lived with her par- 
ents this state. Subsequently, they moved 
the state New Jersey, where they lived 
until June, 1875, where Mrs. Knittel died. 
Her husband took out letters administra- 
tion her estate the state New Jersey; 
and October 22, 1875, the defendant paid 
him, such administrator, the deposit, 
with the interest thereon, then amounting 


$629.40. Mrs. fact, left last 


will and testament, which was subsequently, 
the 17th day November, 1875, admitted 
New York, and letters testamentary were 
issued Louis Sier, the executor named 
the will. Soon thereafter, demanded pay- 
ment the deposit him, which was re- 
fused. the 18th day December, 1885, 
Antoinette, who continued reside the 
state New Jersey, died, and the plaintiff 
was, the 14th day May thereafter, ap- 
pointed the surrogate New York ad- 
ministratrix her estate. She then demanded 
payment the deposit, and the interest 
thereon, which was refused, and then this 
action was commenced. ‘The action was 
brought trial circuit, and the close 
the evidence the court directed verdict 
favor the defendant the ground that 
the payment the administrator Mrs. 
Knittel discharged the defendant. From the 
judgment entered upon the verdict the plain- 
tiff appealed the general term, and then 
this court. 

John McCrone, for appellant. 
Norwood, Jr., for respondent. 

(after stating the facts substanti- 
ally above.) ‘Yhe defendant was incor- 
porated the act, chapter 229, the Laws 
1834; and section that act was 
provided that deposits therein should re- 
paid each depositor when required, and 
such time, and with such interest, and under 
such regulations, the board managers 
from time time prescribed. One the by- 
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laws the defendant, printed the pass- 
book which was delivered the depositor, 
provided that the decease any depositor 
the amount standing the credit the de- 
ceased should paid his her legal rep- 
resentatives. have several times held 
that such deposit the depositor consti- 
tuted himself trustee, and that 
the title the fund was thereby transferred 
from the depositor individually the depos- 
Y., 83, case entirely similar this, 
held that payment the deposit the ad- 
ministrator the depositor, the absence 
any notice from the beneficiary, was good 
and effectual discharge the savings bank 
and unnecessary now repeat the rea- 
soning the opinion that case. Here 
there was notice the bank from the 
beneficiary, and the payment the adminis- 
trator Knittel was made entire 
good faith. 

But the claim made that because Mr. 
Krittel was foreign administrator, deriv- 
ing his authority from administration granted 
the state New Jersey, was not the 
personal representative the deceased, and 
that therefore payment could not legally 
made him. Payment the personal rep- 
resentative good, because the death 
the intestate becomes entitled his per- 
sonal property wherever situated, and, having 
the legal title thereto, can demand pay- 
him made anywhere, the absence any 
conflicting claim existing the time, valid. 
true that, the defendant had declined 
payment, the toreign administrator could not 
have brought action this state enforce 
it. Buta voluntary payment such ad- 
ministrator has always been held valid. 
Therefore, receiving this payment, Mr. 
Knittel was the personal representative the 
deceased, and able give effectual dis- 
charge the defendant. Parsons Lyman, 
Y., 103; Peterson Bank, Y., 
Wall., 740. 

Knittel, however, actually left will, 


which was subsequently admitted probate. 
But the letters administration were not 
therefore void, the court having jurisdiction 
grant them and, until they were revoked, 
all persons acting good faith were pro- 
tected dealing with the administrator thus 
appointed. And has always been held. 
98, Patton’s Appeal, Pa. St., 465. Here 
the payment was made before the will was 
admitted probate, and the time such 
payment Mr. Knittel was the legal representa- 
tive the deceased, and authorized ad- 
minister upon her estate. Our attention has 
been calied case, and are confident 
that none can found, holding that the sub- 
sequent discovery will, and its admis- 
sion probate, renders the prior appoint- 
ment administrator absolutely void 
dealing with the administrator, have acted 
the faith thereof. Woerner, Adm’n, 568, 
588, 571. 

Under the act, chapter 782 the Laws 
1866, Mrs. Knittel, although married wo- 
man, was capable being trustee. She 
constituted herself trustee here, and here 
the trust fund remained; 
although the law New Jersey married 
woman cannot appointed trustee, yet 
the trust could enforced here. Her re- 
moval that state did not divest her the 
title the fund she thus and that title 
remained her, one was appointed 
take from her. 

The statutes New Jersey were proved, 
showing that the surrogate the county 
Mrs. Knittel was inhabitant and 
resident the time her death had juris- 
diction grant letters administration 
upon her estate. While had authority 
grant letters administration unless she 
died intestate, intestacy, like inhabitancy, was 
one the facts which was determine. 
had general jurisdiction the subject 
administration and, having determined that 
she died intestate, was authorized grant 
administration upon her estate. pro- 
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ceedings the surrogate’s court were prop- 
erly exemplified and proved. 

But the further claim made that the an- 
swer was insufficient permit the laws 
New Jersey read evidence, for the 
reason that they were not therein alleged. 
there alleged “that Margaret Knittel 
died inhabitant of, and domiciled in, and 
resident of, Hoboken, Hudson county, 
J.; that thereafter, and the roth Oc- 
tober, 1875, letters administration the 
goods, chattels, rights, and credits Mar. 
garet Knittel, deceased, were duly issued 
one Louis Knittel, the husband the said 
Margaret the surrogate the 
county Hudson, state New Jersey; that 
said surrogate had jurisdiction, and was duly 
authorized and empowered, the laws 
the state New Jersey, issue said letters 
think these allegations 
were sufficient authorize proof the laws 
New Jersey, and the jurisdiction the 
surrogate issuing letters. the plaintiff 
desired more specific allegations, and was 
fairly entitled them, she should have 
moved make the answer more specific and 
definite. The answer gave her every infor- 
mation which she was entitled; and she 
might, she could, have shown that the sur- 
rogate had jurisdiction, and that the laws 
did not authorize him grant administration 
the estate Mrs. Knittel. far the 
case Hatch, Abb. Pr., 23, 
may seem hold the contrary doctrine, 
does not receive our approval. are there- 
fore opinion that the judgment should 
affirmed, with costs. All concur. 


ACCOMMODATION PAPER—NO 


POWER CORPORATION 
MAKE—WHAT WILL CONSTITUTE 


NOTICE DISCOUNTER AC. 


COMMODATION CHARACTER. 


Court Appeals, New York, Second Divi- 
October 


MUTUAL WAREHOUSING AND Co. 
Acorporation the absence any general 
special law conferring such power, bind itself indors- 
ing promissory notes for accommodation the maker, 

for consideration paid. 

The fact that the maker note procures dis- 
counted for his own benefit is, if unexplained, notice to 
the discounter that the indorsement not the usual 
course of business, but is for accommodation of the maker, 

Appeal from judgment the general 
term the superior court the City New 
York, affirming judgment entered the 
report referee. 

The plaintiff was incorporated 1865 un- 
der the national banking act, and the defend- 
ant was incorporated 1872 under chapter 
701 the Laws New York, passed May 
14, 1872. Both corporations were engaged 
business the City New York—the 
defendant No. Broad both 
still exist, though the defendant discontinued 
all business May, 1879. Squires, Taylor 
Co. (individual partners, Robert Squires, 
Charles Taylor and Burnet Forbes), com- 
mission merchants dealing tobacco No. 
Broad street, New York, began business 
October 1876, and failed December 30, 
1878. Robert Squires was director and the 
president the defendant from date prior 
November 1876, until his death, Feb- 
ruary, 1879, and was director the 
plaintiff from January 15, 1875, until his 
death. was the father Robert 
Squires, the firm Squires, ‘Taylor Co., 
brother-in-law Burnet Forbes, that 
firm and, when Squires, Taylor Co. failed, 
they owed Robert Squires $25,000. August 
27, 1878, Squires, Taylor Co. made their 
promissory note, which the following 

“New York, August 27, 1878. Four 


ti 
P 
ol 
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months after date, for value received, 
promise pay the order ourselves, 
the National Park Bank, New York, ten 
thousand dollars, having deposited with said 
bank, collateral security for payment 
this any other liability liabilities ours 
said bank, due become due, that 
may hereafter contracted, the following 
property, viz.: the store the German- 
American Mutual Warehousing and Security 
Company one hundred hhds. tobacco, the 
market value for which now $12,500; with 
the right call for additional security, should 
the same and, failure respond, 
this obligation shall deemed due and 
payable demand, with full power and 
authority sell and assign and deliver the 
whole said property, any part thereof, 
any substitutes any additions 
thereto, any broker’s board, public 
private sale, the option the said bank, 
its president cashier, its assigns, and 
with the right purchasers themselves 
such broker’s board public sale, the 
non-performance this promise, the non- 
payment any the liabilities above men- 
tioned, any time times thereafter, 
without advertisement and, after 
deducting all legal other costs and ex- 
penses for collection, sale and delivery, 
apply the residue the proceeds such 
sale sales;so made, pay any, 
either, all said liabilities, said bank, 
its president cashier, shall deem proper, 
returning the overplus the undersigned. 
Co.” 


Squires, Taylor Co., the makers and 
payees said note, indorsed blank 
and thereupon the president the defendant 
indorsed second indorser, form fol- 
MUTUAL 
ERT President.” note was 
then (August 27, 1878) discounted the 
plaintiff for, and the avails credited to, said 
firm. 

September 1878, Squires, Taylor Co. 
made second note, dated that day, for the 
same amount, time, and precisely the same 
form the first note, and which was indorsed 
said firm, and the defendant, the 
manner; and was discounted the 
plaintiff, September 11, 1878, for, and avails 
to, said firm. September 11, 1878, 
Squires, ‘Taylor Co, made third note, 
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dated that day, for $12,000, for the same 
time, and precisely the same form, the 
first note, except 120 hogsheads tobacco, 
stated the value $15,000, were 
pledged security. Said firm and this de- 
fendant indorsed said note the same man- 
ner which the first note was indorsed and 
was then (September 11, 1878) discounted 
the plaintiff for, and the avails credited 
to, said firm. November 27, 1878, Squires, 
Taylor Co. made fourth note, dated that 
day, for $4,000, for the same time, and 
precisely the same form, the first note, 
except hogsheads tobacco, stated 
the value $5,000, were pledged se- 
curity. Said firm and this 
dorsed said note the same manner 
which the first note was indorsed and was 
that day (November 27, 1878) discounted 
the plaintiff for, and the avails 
to, said firm. Squires, Taylor Co. paid 
the president the defendant $360 for in- 
dorsing said four notes, being the rate 
one-fourth one per cent. per month for 
every month the time said notes ran. 
December, 1878, said firm pledged said 
bank hogsheads tobacco security for 
the four notes, addition those pledgéd 
security for each note. The four notes 
were dishonored and duly protested. 

Upon sale the tobacco pledged, the 


first and second notes were paid, and such 


sums applied the third and fourth notes 
that there was due them May 1879, 
$12,621.63, for the recovery which this 
action was brought against the members 
the firm Squires, Co., who did 
not defend, and against the appellant, which 
defends the grounds (1) that the board 
directors the defendant was without power 
authorize its president bind con- 
tracts indorsement, made for the accom- 
modation others, for consideration paid 
them (2) that its board directors never 
authorized its president make these like 
(3) that, its president being 
director the plaintiff—an officer both 
corporations—the contracts indorsements 
are void, and that the plaintiff had knowledge 
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the facts constituting the alleged defenses 
when discounted the notes. Upon the 
trial before referee the defenses were over- 
ruled and judgment ordered for the amount 
claimed, which was entered, and was after- 
wards affirmed the general term. 

William appellant. Fran- 
cis Barlow, for respondent. 


(after stating the facts 
above). statute which the defendant 
was incorporated provides that, addition 
the powers therein enumerated, shall pos- 
sess all the powers and privileges corpora- 
tions organized under the manufacturing act 
(chapter 40, Laws 1848), and the acts extend- 
ing and amending same, except wherein such 
acts are inconsistent with the provisions 
the incorporating statute. litigants 
agree that the defendant’s board directors 
had power authorize its president make 
and indorse promissory notes for the purpose 
transacting the business was authorized 
engage in, and that such power was con- 
ferred the board its president. ‘The 
powers corporations are those enumerated 
its statutes under which they are incorpor- 
ated, general statutes, the articles 
association, and like instruments, executed 
pursuance the statutes, (denominated 
Mr. Brice “constating 
Vires, Amer. Ed., and also such 
powers flow from,or are incidental and neces- 
sary to, the exercise the enumerated 
powers, Rev. St. 599, 1-3). Counsel 
have not directed our attention to, nor have 
found any the statutes referred to, 
provision empowering defendant bind 
itself making indorsing promissory 
notes for the accommodation the makers, 
for consideration paid. well settled 
that such power not incidental the 
powers expressly conferred corporations 
organized under statutes authorizing the for- 
mation corporations for banking, insuring, 
manufacturing, and like business corpora- 
tions. Central Bank Dressing Co., 
Barb., City Bank Same, 
Barb., 421; and 
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Same, Bosw., 275; Morford 
Bank, Barb., 568; Bank Bank, 
Y., 309; Bank Insurance Co., 
Globe Works, 101 Mass., 57; 
Davis Railroad Co., 131 Mass., 258; Cul- 
Real Estate Pa. St., 367; Hall 
Turnpike, Co., Cal., 255. 

The defendant having the general power 
bind itself promissory notes and contracts 
indorsement, the plaintiff entitled re- 
cover, holder the notes for value, 
and without notice that they were indorsed 
for the accommodation the makers, and 
not the usual course business. ‘The 
referee finds that, consideration one- 
fourth per cent. per month for every 
month the time which the notes were 
given, the defendants indorsed for Squires, 
Taylor and Co., between November 10, 1876, 
and August 27, 1878,—the date the first 
note suit, —nineteen notes, precisely like 
the four suit, except dates and amounts, 
aggregating $170,000, which were discounted 
the plaintiff for, and the avails placed 
the credit of, Squires, Taylor Co. 
referee also finds that president 
was never authorized its board directors 
indorse commercial paper for the accom- 
modation makers, indorse such 
paper for consideration paid the makers, 
and that none them knew that such in- 
dorsements had been made until this action 
was brought. ‘The fact that the maker ofa 
promissory note procures discounted 
for his own benefit is, unexplained, notice 
the discounter that the indorsement not 
the usual course business, but for the 
accommodation the maker. Bank, 
Wend., 466; Fielden Lahens, 
Abb. Dec., 111, Abb. Pr., 
Ames, 728; Bank Cameron,7 
113; Lemoine Bank, Dill., 44; 
Helm, Miss., 21; Daniels, Neg. Inst. 
(2d Ed.) 297, Edw. Bills, (3d Ed.) 
98, 105. parte Estabrook, Low, 
547, opposed these but this 
case conflict with the decisions this 
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state, and believe without the sup- 
port any well-considered case. ‘The in- 
dorsements having been made for the accom- 
modation the makers, and 
having discounted the notes with notice 
that fact, cannot recover. The judgment 
should reversed, and new trial granted, 
with costs abide the event. All concur. 


TAXATION NEW JERSEY SAVINGS 
BANKS—EXEMPTION FROM ‘TAXA- 
TION—CONSTITUTIONALITY. 

Supreme Court New Jersey, November 

1889. 

State (TRENTON Sav. Soc., Prosecu- 

tor) Receiver, Etc. 

The tax provided for the supplement act con- 
cerning savings approved April 27, 1888, (P. L., 
1888, p. 545,) isnot atax on property, and therefore not 
within the operation article par. 12, the con- 
stitution, requiring property assessed for taxes 


under general laws, and uniform rules, according its 
true value, 

The exemption from taxation, which that supplement 
purports secure, for all the property savings banks, 
except real estate purchased under foreclosure, not the 
exemption entire class property, and therefore 
contrary the constitutional paragraph above mentioned, 
and 


(Syllabus the court.) 

Certiorari. 

Argued June term, 1889, before 
and Drxon, JJ. 

Lowthrop, Jr., for prosecutor 
Lanning, for defendant. 

Dixon, certiorari brings the 
assessment taxes against the ‘Trenton Sav- 
ings Fund Society for the year 1888 the 
city Trenton. ‘The prosecutor insists that 
should have been taxed only under the 
supplement “an act concerning savings 
banks,” approved April 27, 1888, (P. 1888, 
545), which was enacted that all 
savings banks shall, lieu all other taxes, 
pay annual tax the amount their de- 
posits one-half one per centum, after 
deducting therefrom available funds hand 
deposit meet current payments 
expenses, and the amount invested any 
Securities issued this state, any 
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county, town, township, city this state, 
which, the statutes this state 
the United States, are exempt from taxation, 
and the cost the real estate purchased un- 
der foreclosure, which real estate shall 
subject the same tax, other like prop- 
Under this statute, the prosecutor 
claims would chargeable, with only one- 
half per centum, $48,725.91, while 
the tax actually levied was the general 
city rate 1.65 per centum $16,170 
realty, and $116,322 personalty. city 
contends that the statute above set forth 
unconstitutional. 

‘The case was presented counsel both 
sides upon the assumption that the tax pro- 
vided for this statute was property tax; 
and therefore the question discussed was 
whether the tax was accordance with arti- 
cle par 12, the constitution, which 
requires that property shall assessed for 
taxes under general laws, and uniform 
according its true value.” But this 
assumption unwarranted. tax not 
levied upon property all, nor anything 
which has any certain relation property. 
deposits, after deducting certain items the 


property; and the amount its de- 


posits indicates the bank’s debts, not its pos- 
sessions. bank were penniless, and 
debt depositors, its tax might greater 
than owned millions. Such tax was 
evidently not intended tax upon prop- 
erty. should deemed such, would 
certainly unconstitutional for the reason 
(not mention other grounds objection) 
that not assessed according the 
true value the property account 
which levied. tax is, our judg- 
ment, regarded personal tax, 
chargeable upon this class artificial per- 
sons, either because the franchises which 
they enjoy, because the business which 
they do. bears some relation both the 
value their franchises, and the volume 
their business, indicated the amount 
deposits intrusted tothem. ‘Taxes this 
nature not come within the range the 
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constitutional paragraph above and 
therefore, looking merely the tax which this 
statute imposes, see reason for doubt- 
ing its validity. 

But the statute declares that this tax 
paid lieu all other and conse- 
quently, the enactment sustained, will 
exempt from taxation all the property 
these institutions, except far ex- 
pressly permits such property taxed. 
The validity this exemption the real point 
issue the cause; and, instead that 
turning the validity the tax imposed 
the act 1888, depends upon the direct 
effect the constitution upon the exemption 
itself. matter must therefore consid- 
ered. has been decided that the constitu- 
tional clause above cited permits property 
classified for the purpose taxation, but 
requires that all the members the class se- 
lected shall included the taxing law, 
and that the rules applied thereto shall 
uniform the whole the class. Assess- 
ors Railroad Co., Law, 146, 
Atl. Rep., 578. necessarily follows from 
this that property which left outside the 
taxing laws, which expressly exempted 
them from taxation, must consist en- 
tire classes property, and that member 
class can exempted unless the 
whole class exempt. ‘To quote the lan- 
guage Mr. Justice Reed the case just 
named Property must taxed general 
laws namely, laws, each which includes 
all property included within its class. So, 
conversely, property must necessity ex- 
empted class classes. The line which 
separates taxed from exempt property must 
line which divides classes.” 

Let us, then, see what property this statute 
purports Under the laws this 
state, the property savings banks may con- 
sist (1) United States obligations; (2) 
bonds New Jersey; (3) bonds other 
states; (4) obligations any city, town, 
county village this state; (5) bonds 
cities counties other (6) bonds 
secured mortgages real estate New 
Jersey (7) banking building, part which 
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may let others for revenue (8) real es- 
tate purchased, either foreclosure the 
bank’s mortgages, judgments decrees 
rendered for debts due the bank, set- 
tlements effected secure such debts (Supp. 
Revision, 916, pars. 19, 20); 
able fund, not exceeding per centum 
the deposits, kept meet current payments 
and expenses (Supp. Revision, 912, par. 
2); (10) certain railroad bonds (P. L., 1888, 
99) and, course, (11) such receipts 
the managers may have been unable in- 
vest, and such personal property may 


required for the transaction business. 


the whole this property were exempted 
the statute 1888, then would presented 
the question whether its ownership 
ings banks, and its consequent devotion 
such uses these institutions are organized 
subserve, would form rational basis for 
deeming this mass property distinct class 
for purposes taxation exemption. But 
the statute does not exempt the entire 


remits ordinary taxation real estate pur- 
chased under foreclosure; and hence the 
question narrowed down this: whether 
the mass, with this exception, constitutes 
such class. can find reason for af- 


firmative answer this question. sub- 
stantial ground appears for discrimination 
between the real estate purchased under fore- 
closure and the real estate purchased under 
judgment, settlement debt. class 
formed upon any reasonable principle em- 
brace the latter must include the former also; 
and therefore attempted exemption the 
one without the other infringes the rule 
which permits the taxation and exemption 
property classes only. law ex- 
cludes from its operation single member 
class which otherwise would affect, 
will invalid. Bray Hudson Co., 
Law, 82, Atl. Rep., St. 
Atl. Rep., 225. This exemption must there- 
fore adjudged unconstitutional. 

The taxes actually levied were assessed up- 
anerroneous theory. They should, but 
not wholly, rest upon the value the tax- 
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able property the bank. The tax the 
banking house $16,170, and that the 
cash $67,597, are right; but the tax 
the balance deposits, $48,725.91, wrong. 
This sum may not, however, exceed the value 
the other taxable property the corpora- 
tion, for appears have $131,000 worth 
Trenton city water bonds, and may have 
other taxable assets not disclosed the rec- 
ord. the whole tax levied excess 
what should be, under the views above ex- 
pressed, application may made, during the 
term, for the proper reduction otherwise, 
the tax will affirmed, with costs. 


DEPOSIT WITH BANK—NOTICE 
ADVERSE 
BANK PAY DEPOSITOR AND 
BILITY. 


Supreme Court Pennsylvania, November 
7889. 


PATTERSON MARINE NATIONAL BANK. 


and there nothing the face the deposit show for 
whom agent, and the bank refuses pay 
checks, and pays the money over third party, does 
its peril; and suit the plaintiff the burden 
ison the bank show that the money did not belong 
plaintiff, but did belong the party whom paid it. 

Appeal from court common pleas, Alle- 
Schoyer, Jr., and Schoyer, for ap- 


Ferguson, for appellee. 


Paxson, ‘The money controversy 
was deposited the defendant bank the 
plaintiff “agent.” was nothing 
upon the face the deposit show for 
120 Pa. St., 476, Atl. Rep., 402, the de- 
posit was made Alexander, deputy 
treasurer,” and was held that “the most 
effect that could claimed for the words 
‘deputy treasurer’ was acknowledgment 
Alexander that held the money for 
some one else, and, the other person not be- 
ing designated, between the bank and 
Alexander the money belonged Alexander.” 


This followed directly the ruling Bank 
Mason, Pa. St., 113, where was said: 
clearly against public policy permit 
bank that has received money from de- 


credited him therewith 


books, and thereby entered into implied 
contract honor his check, allege that 
the money deposited belonged some one 
else. ‘This may done attaching 
creditor, the true owner the funds, 
but the bank estopped its own 
the case hand the money was claimed 
Joseph Patterson and others, who alleged 
that the plaintiff was their agent that has 
opened this account “agent” pursuance 
arrangement agreement between the 
plaintiff and themselves; that this arrange- 
ment was known the defendant bank and 
that they had given the latter notice not 
honor plaintiff's check. existence 
this arrangement, and the true ownership 
the money, were among the controverted 
questions the case, and the jury have found 
them both against the defendant. further 
appears that the bank not only refused 
honor check, but also paid the 
money out the claimants upon the fund. 
for unusual proceeding. number 
errors have been assigned the charge 
the court, and the answers points, but they 
are all without merit. requires neither 
argument nor authority show that when 
bank refuses the check drawn 
against funds, and pays the money over 
third party, does its peril, and must 
assume the burden proof show 


that the money question did not be- 


long the plaintiff, but also that did be- 
long the parties whom the bank paid it.” 
See first assignment. the answers 
points, and portions charge embraced 
the second, third, fourth and fifth assign- 
ments, the learned judge fairly submitted 
the jury the question the owrership the 
money. certainly was all the defendant 
could claim. ‘The sixth and seventh assign- 
ments are void merit. The last assign- 
ment does not conform the rule court, 
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and will not discussed further than say 
that the introduction the evidence re- 
ferred the plaintiff assumed the burden 
showing that the money bank did not be- 
long the parties claiming it, which need 
not have done. Judgment affirmed. 


DEPOSIT—REFUSAL HONOR 
CUSTOMER’S 
BANK. 

Supreme Court Pennsylvania, November 

11, 1889. 


PATTERSON MARINE NATIONAL BANK. 


Where bank refuses honor depositor’s check without 
legal cause, entitled recover substantial 


Appeal from court common pleas, Al- 

appellant. Ferguson, for appellee. 


Paxson, C.J. case outgrowth 
Patterson Bank, ubi supra (just de- 
cided). When the defendant bank refused 
honor the check, brought 
suit against for such refusal, resulting 
verdict his favor for $300. follows 
logically that, the bank refused honor 
check withont legal cause, en- 
titled recover damages for such refusal. 
The question the damages the only one 
need refer to. learned judge 
charged the jury answer 
points that the plaintiff was entitled re- 
cover substantial damages “if, under all 
circumstances the case, the defendant un- 
necessarily and unreasonably acted 
gard the rights the plaintiff, and with 
partiality against him.” the other hand, 
the defendant prayed for the instruction 
the mere loss credit the plaintiff 
not ground for damages, unless im- 
mediately connected with 
pecuniary loss which was the cause 
and Pa. St. 448, was 
cited support this view. The court 
declined charge, and think very 
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cation. This was suit brought upon 
promissory note, and the defense set was 
that was given pursuance contract 
for the sale all red ash coal 
mined that season Fremont; that the 
plaintiff had violated the said contract not 
delivering the coal good order, and had 
refused deliver all the coal had agreed 
deliver means which the defendant 
suffered more damage than the amount 
said note. such case this court very 
properly held that mere Joss credit 
the drawer account such failure 
performance defense, unless 
isimmediately connected with some tangible 
pecuniary loss which was the cause.” 
This language was quoted the defendant’s 
point referred to, and, while perfectly 
good law, application the case 
are considering. bank institu- 
tered the government for the purpose, 
inter alia, holding and safely keeping the 
moneys individuals and corporations. 
receives such moneys upon implied con- 
tract pay the depositors’ checks upon 
demand. Individual and corporate business 
could hardly exist for day without banking 
facilities. the same time the business 
the community would the mercy 
banks they could their pleasure refuse 
honor their depositor’s checks and then 
claim that such action was the mere breach 
ordinary contract for which only nom- 
inal damages could recovered unless 
special damages were proved. 
something more than breach contract 
policy involved, was said Bank 
Mason, Pa. St. 113, and breach the 
implied contract between the bank and its 
depositor entitles the latter recover sub- 
stantial damages. this case the jury 
not appear have given evident- 
did not award punitive damages. Judg- 
ment affirmed. 


QUERIES AND REPLIES. 


Construction Instructions Pro- 
test. 


Des IA., Dec. 16, 1889. 
Editor Banking Law 

SIR: received from correspond- 
ent item for credit. This item was drawn 
sight with bill lading for car flour attached. 
Printed across end draft were the words, 
protest, remove before presenting.” 

The letter enclosing this item contained 
printed instructions follows: Protest all 
paper unless otherwise iastructed US.” The 
item was protested for non-acceptance, also for 
non-payment. Maker draft now claims had 
instructions draft. How have not 
been able find any law this point which 
would have justified other than the course took 
the matter. 


McKinney, Teller. 

the absence any direction 
the letter, the protest should have been 
omitted pursuance the protest slip 
attached the draft. This, itself, 
shown article appearing another part 
the JouRNAL, regard sufficient in- 
struction not protest. 

But now have the case direction 
not protest, printed the draft, and 
direction “protest all paper unless other- 
wise instructed us,” printed the letter, 
enclosing the item for collection; and the 
question is, what course should the collecting 
bank follow such 

The correct determination such 
the one hand, the conclusion that protest 
should not made, may urged 
argument proceeding follows: ‘The di- 
rection given the letter was protest all 
paper unless otherwise instructed us.” 
The “no protest” slip instruction, not 
only the drawer but the sending bank, 
not protest. Being instruction the 
sending bank not protest, therefore falls 
within the exception contained the direc- 
tion protest unless otherwise instructed, 
and the paper should not protested 
the sending bank had intended protest 
made would have detached the protest 
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slip, but leaving attached the direction 
was thereby conveyed not protest. 

the other hand, the contrary argument 
that the cellecting bank should make protest, 
would run somewhat follows: ‘True, the 
protest slip was the draft, but the 
direction the letter head was printed 
have reference a// paper sent, whether 
containing directions protest not, and 
the instruction protest all paper, unless 
otherwise instructed us, means solely 
instruction given the letter itself. 
fore, direction being contained the 
letter, was instruction the 
bank protest the draft sent, notwithstand- 
the slip attached thereto, and being the later 
instruction point time should govern. 

difficult determine between these 
conflicting views. ‘The law the subject 
simply that the collecting bank bound 
follow the instructions the sending bank, 
and the inquiry here simply what are those 
instructions—to protest not protest. 
important aid the determination this 
inquiry would the understanding bank- 
ers who use such letter-heads the mean- 
ing intended conveyed the printed 
words thereon. the absence knowledge 
such indeed, there 
any uniform understanding that regard— 
we, with some hesitancy, favor the conclusion 
that the case presented protest should not 
been made for the reasons first above given. 


Power National Bank Pledge 
Assets Security. 


Minot, D., Dec. 23, 1889. 
Editor Banking Law Journal. 
Dear Can national bank pledge its bills 
receivable secure certificate deposit 
GEORGE WILLIAM CREE. 


168, was held that cashier bank had, 
incident his office, implied authority 
borrow money for it, and, the absence 
any statutory restraint, secure the loan 
pledge its property funds. This, 
course, recognizes power bank borrow 
and pledge, and, the absence restriction 


the legislation governing national banks, 
authority for the proposition that national 
bank has power pledge its bills receivable 
secure its certificate deposit. ‘The bor- 
rowing money pledge collateral, and 
the receiving money deposit, evidenced 
certificate and secured like pledge, are 
virtually the same transaction, far the 
giving security concerned, and know 
nothing prevent national banks from 
lawfully doing. 


Liability Indorser. 


INDIANAPOLIS, IND., December 26, 1889. 
Banking Law 

here not paid the maker. contains the 
following clause: drawers and indorsers 
severally waive presentment for payment, protest 
and notice protest, and non-payment this 
note.” Are any steps required hold the in- 
dorser the note, will the waiver the note 
make him liable without more DEAN. 


Answer.—The maker’s failure pay the 
note maturity fixes the liability the in- 
dorser absolutely the case presented, and 
the holder can either sue the maker, 
the indorser, both together, his option. 
Morton, Ind., 170. 


CONGRESSIONAL RECORD. 


[To and including date adjournment, Decem- 
ber 21, 


FREE COINAGE. 


Senate. 

December 4.—A bill (S. 58) for the free 
coinage silver and other purposes was in- 
troduced the Senate Senator Reagan. 
Ordered lie the table. 

December 4.—A further bill (S. 159) was 
introduced Senator Stewart for the free 
coinage both gold and silver, and the is- 
suance coin certificates circulate 
money. Referred the Committee Fin- 
ance. 

sented the Senate communication from 
the Secretary State Colorado, transmit- 
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ting joint resolution the legislature 
Colorado favoring free and unlimited coinage 
silver, and duty lead imported into 
the United States, which, with the accom- 
panying memorial, was referred the Com- 
mittee Finance. 

December 12.—Mr. Stewart introduced 
another bill (S. 1159) provide for the free 
coinage both gold and silver, and issuance 
coin certificates circulate money. 
Referred the Committee Finance. 

December 20.—Mr. Reagan introduced 
bill (S. 1558) provide for the free coinage 
both gold and silver, and for the issuance 
coin certificates circulate money, and 
for the retirement United States legal-ten- 
der and national bank notes small denom- 
inations, and for other purposes. Ordered 
lie the table. 

December 18.—Mr. Candler, Georgia, 
introduced bill (H. provide for 
the free coinage the standard silver dollar, 
and other purposes. Referred Committee 
Coinage, Weights and Measures. 

December 18.—Mr. Shively, Indiana, 
introduced bill (H. providing for 
the unrestricted coinage silver dollars. 
Referred Committee Coinage, Weights 
and Measures. 


December 18.—Mr. Hare, Texas, intro- 
duced bill (H. provide for the 
free coinage silver, and for other pur- 
poses. Referred Committee Coinage, 
Weights and Measures. 

December 18.—Mr. Stewart, in- 
troduced bill (H. ——) for the free 
coinage silver and for other purposes. 
Referred Committee Coinage, Weights 
and Measures. 

December 18.—Mr. McRae, Arkansas, 
introduced bill (H. provide for 
the free coinage silver. Referred the 
Committee Coinage, Weights and Meas- 
ures. 

December 18.—Mr. Townsend, Colo- 
rado, introduced bill (H. pro- 
vide for the free and unlimited coinage 
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the silver dollar. Referred the Committee 
Coinage, Weights and Measures. 

December 18.—Mr. Townsend also sub- 
mitted memorial for the legislature Colo- 
rado asking for the free and unlimited coin- 
age silver, and for duty upon Mexican 
lead. Referred the Committee Ways 
and Means. 

December 18.—Mr. Culberson, ‘Texas, 
introduced bill (H. repeal the 
restriction upon the coinage the silver dol- 
lar. Referred the Committee Coin- 
age, Weights and Measures. 

December 18.—Mr. Lanham, ‘Texas, 
introduced bill (H. amend sec- 
ize the Coinage the Standard Silver Dollar 
and Restore its Legal ‘Tender Character 
and provide for the free coinage stand- 
ard silver dollars. Referred Committee 
Coinage, Weights and Measures. 


THE CURRENCY. 


Senate. 

December 5.—A bill (S. 531) was intro- 
duced the Senate Mr. Beck providing 
for the retirement United States legal-ten- 
der and bank notes small denomination 
and the issue coin certificates lieu 
gold and silver certificates, and for other pur- 
poses. was the same bill reported ad- 
versely from the Committee Finance last 
year. Referred the Finance Committee. 

December 17.—Senator Teller introduced 
bill (S. 1399) provide for the coinage 
half-dollars, quarter-dollars and 
ferred the Committee Finance. 


December 18.—Mr. Perkins, Kansas, 
introduced bill (H. ——) prevent 
contraction the currency and increase 
the circulation silver and silver certificates. 
Referred Committee Banking and Cur- 
rency. 

December Lacey, Iowa, intro- 
duced bill (H. prevent the con- 
traction the currency and provide for 
the replacement the national bank cur- 
rency with United States notes, and limit 
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the amount the national bank circulation. 
Referred Committee Banking and Cur- 
rency. 

December 18.—Mr. Culberson, ‘Texas, 
introduced bill (H. prevent the 
contraction the currency. Referred 
Committee Banking and Currency. 

December 18.—Mr. McRae, Arkansas, 
introduced bill (H. ——) prevent 
contraction the currency. Referred 
the Committee Banking and Currency. 

December 18.—Mr. Anderson, Kansas, 

the issue fractional currency. Referred 
Committee Banking and Currency. 

December 18.—Mr. Maish, Pennsylva- 
tinue the coinage the three-cent piece. 
Referred Committee Coinage, Weights 
and Measures. 

December 18.—Mr. Skinner, North 
Carolina, introduced bill (H. 
prescribe weight standard silver for 
certain coins the United States, enlarge 
the legal tender the half dollar, 
mit the issue silver certificates upon de- 
posit the same. Referred Committee 
Banking and Currency. 

December 20.—Mr. Breckenridge, Ken- 
tucky, introduced bill (H. au- 
thorize the issue coin certificates, and for 
other purposes. Referred Committee 
Banking and Currency. 

December Mansur, Missouri, 
introduced bill (H. provide for 
the issue fractional notes. Referred 
Committee Banking and Currency. 


ORGANIZATION NATIONAL BANKS WITH 
LESS CAPITAL THAN $50,000. 
Senate. 

December 4.—A bill (S. 362) was intro- 
duced the Senate Mr. Paddock 
amend section 5138 the U.S. Revised 
Statutes provide for the organization 
national banks with less capital than 
$50,000. the Committee 
Finance. 

December 10.—Mr. Morrill, 
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Committee Finance, whom was refer- 
red the above bill (S. 362), reported adversely 
thereon, and the bill was postponed indefin- 
itely. 

December 12.—Mr. Paddock moved re- 
consideration the vote which the bill 
(S. 362) reported adversely the Committee 
Finance the roth inst. was indefinitely 
postponed, and that the same may placed 
upon the calendar. 

There being objection, the bill was 
placed the calendar with the adverse re- 
port the committee. 


ORGANIZATION NATIONAL BANKS. 


House. 

December 18.—Mr. Dorsey, Nebraska, 
introduced bill (H. amend 
section 5138 the Rev. St. S., relative 
the organization national banks. Re- 
ferred Committee Banking and Cur- 
rency. 

NATIONAL BANK CIRCULATION. 

December Peters, Kansas, in- 
troduced bill (H. provide for 
the deposit gold silver coin, gold 


_silver bullion, security for circulating 


notes national banks. Referred Com- 
mittee Banking and Currency. 

December 18.—Mr. Dorsey, Nebraska, 
introduced bill (H. provide for 
the issue circulating notes national 
banks. Referred Committee Banking 
and Currency. 


PERPETUATION NATIONAL BANKS, 


Senate. 

December 4.—A bill (S. 347) was intro- 
duced the Senate Mr. per- 
petuate the national banking system. 
bill provides that every national banking asso- 
ciation which has been organized, here- 
after may organized, may, lieu the 
registered bonds the United States re- 
quired the statutes, transfer the 
urer the United States the bonds any 
the states the United States the bonds 
any the cities exceeding 20,000 inhabit- 
ants, upon which interest has heretofore been 
paid, and which shall bear interest not less 


than four per cent. per annum. The Secret- 
ary the Treasury authorized, upon de- 
posit these bonds, print circulating 
notes, which shall expressly state upon their 
face that they are secured collateral bonds 
deposited with the United States Treasurer, 
The expenses engraving and printing are 
borne the banks. 

The bill was referred the Committee 
Finance. 


December 18.—Mr. Illinois, in- 
troduced bill (H. perpetuate 
the national banking system. Referred 
the Committee Banking and Currency. 


PROTECTION DEPOSITORS NATIONAL 
BANKS. 

December Brickner Wiscon- 
sin introduced bill (H. protect 
depositors national banks and punish 
any officer such bank who receives de- 
posit when said bank insolvent. Referred 
Committee Banking and Currency. 


PROHIBITION SPECULATION NATIONAL 
BANK OFFICERS. 


December 18.—Mr. McComas Mary- 
land introduced bill (H. R.— pro- 
hibit speculation officers national bank- 
ing associations. Referred Committee 
Banking and Currency. 


LOANS NATIONAL BANKS REAL ESTATE 
SECURITY. 


House. 

December 18.—Mr. Stewart Georgia 
introduced bill (H. authorize 
national banks take liens upon real estate 
for advances loans money. Referred 
Committee Banking and Currency. 


December 18.—Mr. ‘Taylor Ohio 
introduced bill (H. authorize 
national banks cities, towns and villages, 
whose population less than 20,000 inhabi- 
tants, make loans the extent one- 
half their capital and surplus upon mortgage 
real estate, and providing that national 
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banks whose capital does not exceed $150,- 
shall entitled receive circulating 
notes equal amount per cent. the 
market value the bonds deposited se- 
curity therefor, and not less amount than 
the par value thereof. Referred Com- 
mittee Banking and Currency. 


TAXATION TREASURY AND NATIONAL BANK 
NOTES. 
Senate. 

December 19.—Mr. George introduced 
bill (S. 1535) subject state taxation na- 
tional bank notes and United States treasury 
notes. Referred Committee Judic- 

TAX STATE BANK NOTES. 

December 18.—Mr. Henderson North 
Carolina introduced bill (H. 
repeal the tax per cent. notes 
State banks used circulation. Referred 
Committee Ways and Means. 


December 18.—Mr. Dibble South Caro- 
lina introduced bill (H. repeal 
all acts and parts acts discriminating 
taxation against the circulating notes State 
banks and State banking associations. Re- 
ferred Committee Ways and Means. 

POSTAL SAVINGS 

December 18.—Mr. McComas Mary- 
land introduced bill (H. estab- 
lish post-office savings banks branch 
the post-office department. Referred 
Committee Post-office and Post-roads. 


LEGAL-TENDER NOTES AND GOLD RESERVE. 
Senate. 


December 4.—A bill (S. 63) was intro- 
duced Senator Reagan, ‘Texas, repeal 
certain laws which authorize the sale bonds 
for the redemption legal-tender notes, and 
the hoarding gold for that purpose, pro- 

enacted, etc., That much the 


third section the act Congress Janu- 
ary 14, 1875, entitled “An Act Provide 
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for the Resumption Specie Payments,” 
provides for the sale bonds the United 
States provide for the redemption legal- 
tender notes, and the proviso the twelfth 
section the act Congress July 12, 
1882, entitled “An Act Enable National 
Banking Associations Extend their Corpo- 
rate Existence, and for Other Purposes,” 
which limits the amount gold certificates 
issued, and provides for the accumula- 
tion reserve $100,000,000 gold for 
the redemption legal-tender notes be, and 
the same are hereby, repealed. 


The bill was laid the table and notice 
given the Senator introducing it, that 
would submit some observations upon the 
next day. 

December 5.—The remarks Senator 
Reagan upon this bill are published an- 
other part the JouRNAL, and the bill was 
thereupon, motion, referred the Com- 
mittee Finance. 


December 18.— Mr. Culberson, ‘Texas, 
introduced bill (H. repeal the 
Act Enable National Banking Associations 
Extend their Corporate Existence, and for 
Other Purposes,” approved July 12, 1882. 
Referred Committee Banking and Cur- 
rency. 

Section that act follows; the 
proviso sought repealed being italicised 

That the Secretary the Treasury au- 
thorized and directed receive deposits 
gold coin with the Treasurer Assistant 
‘Treasurers the United States, sums not 
less twenty dollars, and issue certifi- 
cates therefor denominations not less 
than twenty dollars each, corresponding with 
the denominations United States notes. 
The coin deposited for representing the 
certificates deposits shall retained 
the treasury for the payment the same 
demand. Said certificates shall receivable 
for customs, taxes, and all public dues, and 
when received may and such 
certificates, also silver certificates, when 
held any national banking association, 
shall counted part its lawful reserve 
and national banking association shall 
member any clearing house which 
such certificates shall not receivable 
settlement clearing-house balances: Pro- 
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vided that the Secretary the Treasury shall 
suspend the issue such gold certificates when- 
ever the amount gold coin and gold bullion 
the treasury reserved for the redemption 
States notes falls below one hun- 
dred millions dollars and the provisions 
section 5207 the Revised Statutes shall 
applicable the certificates herein au- 
thorized and directed issued. 

Section 5207 prohibits national banks from 
offering receiving notes national 
bank notes collateral for loans. 

REPEAL ENTIRE ACT 1882 EXTENDING 
CORPORATE EXISTENCE NATIONAL BANKS. 
House. 

December 18,—Mr. Hare, Texas, intro- 
duced bill (H. ——) repeal act 
entitled Act Enable National Bank- 
ing Association Extend their Corporate 
Existence, and for Other Purposes,” ap- 
proved July 12, 1882. Referred Com- 
mittee Banking and Currency. 

December 18.—Mr. McRae, Arkansas, 
introduced bill (H. repeal all 
laws providing for the accumulation gold 
for the redemption treasury notes. Re- 
ferred the Committee Ways and Means. 


TRUSTS. 


Senate. 

December bill declare unlawful 
trusts and combinations restraint trade 
and production was introduced Senator 
Sherman. (S. 1.) 

December 4.—A further bill (S. rela- 
tion trusts and other acts restraint 
trade and production was introduced Sen- 
ator George. 

Both these bills were referred the 
Committee Finance. 

December 4.—Senator Reagan also intro- 
duced bill (S. 62) define trusts and 
provide for the punishment persons en- 
gaged their creation carrying them 
out, which was referred the Committee 
the Judiciary. 

SEIZURE TRUST GOODS. 
Senate. 

December 9.—The following resolution 

was introduced Senator Turpie 
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Resolved, That the proposed penal enact- 
ments against trusts affecting commerce 
among the several states shall provide for the 
seizure trust goods, such, upon lawful 
warrant and information, and for the forfeit- 
ure, confiscation and sale the same, upon 
due process trial and hearing, they 
adjudged and found such, the proceeds 
paid into the Treasury the United 
States, less the costs prosecution. 


REPEAL SINKING FUND LAWS. 
Senate. 

December 5.—A bill (S. 533) repeal the 
laws relating the sinking fund was intro- 
duced Senator Beck, and referred the 
Committee Finance. 


NEGOTIATION BILLS LADING. 
Senate. 

December 4.—A bill (S. 423) 
duced the Senate Senator Cockrell 
facilitate the negotiation bills lading 
and other and 
punish fraud therein. Referred the Com- 
mittee Commerce. 
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